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introduction
The principal theme of the legislation is to distinguish 
between “culpable” and “non-culpable” bankrupts. 
The whole idea is to promote responsible risk-taking by 
individuals and entrepreneurs by removing the perceived 
stigma from honest business failures.

Bankruptcy legislation places restrictions on the individual 
for the period of their bankruptcy. It was designed as a 
“one size fits all” system, which ultimately penalised the 
honest individual.

Individuals often feel that bankruptcy is the worst thing 
that can happen to them – this mainly stems from an 
ignorance, and in many cases a fear, of what the process 
involves.

This brief is intended to give you a clearer idea of the 
basics of the process and how it can be used for the 
benefit of an individual.  Knowledge of the process is the 
key to effectively using it.

faster discharge from bankruptcy
The typical period of bankruptcy is 12 months for the 
“honest” bankrupt. This could be less if the Official 
Receiver concludes earlier that his investigations are 
complete and no action is to be taken.

specific restrictions
The “one size fits all” approach has been replaced with 
Bankruptcy Restriction Orders (“BRO”) or Bankruptcy 
Restriction Undertakings (“BRU”).  This is either a Court 
Order, or an undertaking from the bankrupt, that only
some of the restrictions will be applied against the 
“culpable” individual after the initial 12 months.  

A BRO will last for 2-15 years depending on the severity of 
misconduct. A list of the main restrictions is given below.

the house
Previously all assets were caught in the bankruptcy and 
stayed in the bankruptcy even after discharge. This 
included the bankrupt’s share of any equity in their 
house. This could result in trustees of bankrupts going 
back to individuals many years after their discharge from 
bankruptcy to realise the increased value. 

This is quite rightly inequitable to both the bankrupt and 
any co-owner who may suddenly be faced in extreme 
circumstances with possession proceedings. Now, after 
three years the house, if it is not sold or other prescribed 
steps are taken to realise any interest, will revert back to 
the bankrupt.

encouraging alternatives
A Bankruptcy Order can be annulled if a bankrupt enters 
into an Individual Voluntary Arrangement with their 
creditors prior to discharge from bankruptcy. 

There are provisions for undischarged bankrupts to obtain 
IVAs. This is covered in more detail in ITB7.

giving you a clearer idea of the basics of the 
bankruptcy process and how it can be used 
for the benefit of an individual
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advantages
Creditors (with some exceptions) are caught in the 
bankruptcy and can only be paid from the bankrupt’s 
assets.  This provides the opportunity for an individual 
to make a “fresh start” free from those creditors.

Pressure from threatening creditors is removed – it will 
be up to the Official Receiver or Trustee in Bankruptcy 
to deal with those creditors. This is often the single 
biggest advantage to individuals who can then put their 
immediate financial worries behind them.

Bankrupts do not need to attend any meeting of their 
creditors – the prospect of being face-to-face with their 
creditors can be very daunting, even if there are very 
good reasons for the bankruptcy.

Stability is restored. Not knowing how or when financial 
matters will be dealt with is very stressful. Knowing that 
the debts do not need to be immediately paid provides 
a much-needed breathing space.

With BROs being specifically tailored to “dishonest” 
individuals, genuine bankrupts will no longer be overly 
penalised.

A faster discharge period means that standard 
restrictions fall away faster. This will allow a faster return 
to “normal life” for most individuals.

Assets acquired during a period of bankruptcy can be 
claimed by the Trustee but only whilst an individual is 
undischarged. The shorter discharge period also means 
that there is less chance of these assets being claimed.

An “honest” individual with little or no assets and no 
requirement for regular or large amounts of credit 
can deal with their financial problems in a clear and 
responsible manner.

Secured creditors, such as mortgage providers, 
are unaffected by bankruptcy. Providing mortgage 
payments are maintained, there is no reason why an 
existing mortgagor should seek repossession of a 
bankrupt’s house.

A minimum debt of £5,000 is needed before a creditor 
can now petition for someone’s bankruptcy.

disadvantages
Being made bankrupt brings restrictions that apply 
during the period of bankruptcy or BRO. The main 
restrictions are:
 
 • No credit can be incurred over £500 total without  
  disclosure of the bankruptcy;
 • A bankrupt cannot engage in business under a  
  name other than that in which they were adjudged  
  bankrupt without disclosure.
 • An undischarged bankrupt cannot be director of a  
  limited company or take part in its management
  without permission of the Court;
 • The Bankruptcy Order and BRO will be registered  
  on the Personal Insolvency Register and be  
  available for public search.

All these restrictions apply during the initial 12 month 
period of bankruptcy anyway, but cease on discharge. 
One or more of the restrictions can only be extended 
past discharge by obtaining a BRO, which will last 
between 2-15 years, unless there has been a previous or 
criminal bankruptcy when the restrictions will continue 
for 5 years without a BRO.

Unless the Bankruptcy Order is annulled by paying all 
the bankruptcy creditors in full, with interest, a record of 
the bankruptcy will exist until discharge on the Personal 
Insolvency Register.  The Insolvency Service provides 
details of the PIR to major credit reference agencies 
and the register is accessible by the public.  This will 
therefore have a severe adverse affect on an individual’s 
credit rating. As time goes by, this effect decreases.

Any assets existing at the time of bankruptcy will be 
sold for the benefit of creditors. The exceptions are 
normal domestic items and tools of trade. In addition 
there are special rules for dealing with the value of a 
house.

Professionals requiring a Licence or Practising 
Certificate, such as accountants and solicitors, may lose 
these on bankruptcy under the rules of their regulatory 
bodies. Some other positions of employment may also 
be terminated on bankruptcy. ITB10 provides more 
detail on this.

what’s in it for the individual?
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Other useful publications about the bankruptcy process can be obtained from the Insolvency Service or www.insolvency.gov.uk

There is a minimum level of debt
required before a petition for bankruptcy
can be issued.
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A petition can be presented either by a 
creditor or by the individual themselves.

At this stage, the matter is dealt with by 
the Official Receiver (“OR”), a Government 
employee in the Insolvency Service. A 
creditors’ meeting may or may not be held 
at the OR’s discretion.

Whilst an IP may be appointed as 
Trustee, the OR still has to carry out his 
investigations into the bankrupt’s conduct.

IP’s involvement ceases.

BRO continues for 2-15 years.

Single or combined Debts
of more than £5,000?

Petition Court for Bankruptcy

Court makes Bankruptcy Order

Are there any assets to realise?

Official Receiver remains Trustee

Carries out investigations

Culpable?

Early discharge possible
Automatic discharge

after 12 months

Can’t be made bankrupt!
Other means of debt recovery

still possible

Insolvency Practitioner usually
appointed as Trustee in Bankruptcy

IP realises assets

Pays creditors

OR applies for BRO

Discharge after 12 months, 
unless discharge 

suspended as part of BRO

IP released as Trustee

So how does bankruptcy work? This flowchart gives an overview of the process.  
It is obviously more complex than this and we can provide you with more detail if required. 

the process

• Guide to Bankruptcy
• How to make someone bankrupt
• How to petition for your own bankruptcy

• What will happen to my bank account
• What will happen to my home
• When will my bankruptcy end
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Historically bankruptcies have been the majority of 
personal insolvencies but since 2004 Individual Voluntary 
Arrangements have become increasingly popular in terms 
of the procedure of choice to deal with an individual’s 
financial position.

Whether we like it or not, bankruptcy is a relatively 
common outcome for individuals with financial problems. 
Individuals will benefit from knowing what they can expect 
and what they can take advantage of, as well as realising 
they are not alone in going through the process.

There are obviously times when bankruptcy is not the best 
answer – alternatives such as informal repayment plans, re-
mortgaging or an individual voluntary arrangement may be 
more appropriate.  Individual voluntary arrangements are 
dealt with in ITB7 and ITB9.

there is no substitute for expert advice
I have been advising individuals and businesses suffering 
financial distress since 1986, a substantial part of that 
time having been spent within the Insolvency and 
Business Recovery practices at two of the “Big Four” UK 
accountancy firms.

In that time I have come across many instances where 
bankruptcy has proven to be a blessing in disguise for 
individuals who may have no idea of what they can do, or 
who to turn to.

As a Fellow of the Association of Business Recovery 
Professionals (also known as “R3” - Rescue, Recovery and 
Renewal) you can be assured that I am an expert in my 
field and will be able to help with an individual’s needs.

The future for bankruptcies

Please call me for further information or to 
arrange a free initial meeting.

Martin Williamson 
t: 01782 594344 
f: 01782 595883
help@ipd-uk.com
www.ipd-uk.com

Suite 1 Marcus House
Park Hall Business Village
Park Hall Road
Stoke on Trent
ST3 5XA

Get in touch




